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Thinking out of the box!
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Conflict will always be part of society

but methods used to manage that conflict
are constantly evolving.
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Can we take control over conflicts
(problems) 

instead of they controlled us?
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What should we do?
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Use the right to choose!

� Consumers have become accustomed to 
choosing among a wide variety of options 
when shopping or selecting products or 
services.

� Disputants as consumers have choice, too!

10



Dispute resolution methods

� Negotiation
� Mediation
� Arbitration
� Litigation
� …



Negotiation



Mediation
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Litigation
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Courts and litigation are crucial 
parts of our systems!
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Where the obsession by the courts
and litigation come from?
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Litigation

� Deals with facts and the law.
� Exclusively with the past.
� Decides about who right / who is wrong?
� Who did make mistake?
� Who is responsible?
� Impose solution!
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Litigation (legal) arena

� „Civilized equivalent of the battle to death”.

� Everything is aimed on confrontation.
� There is always winner and loser.
� Burdened, expensive and timely 

exhausting.
� Outcome is uncertain.
� Parties have secondary role.
� The law is invisible barrier between parties.
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Why business need 
mediation?
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The main purpose of business is to make a 
business, not disputing 

� It is difficult for companies to continue to do 
business while they are suing each other and 
with intention of harming the opponent.
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Can you imagine 
doctor
trying 

to make well one person 
at the expense of another!?
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Litigation as a business failure

� Breach of contract is considered as a business 
failure!

� Litigation is considered as a business failure!

� Business doesn't make money during litigation
– unproductive time and effort

� Courts are not sensitive to the needs of 
business.
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Litigation lottery

� Litigation reduces business people control .

� Litigation is more risky than regular business risk.

� Litigation represents uncertainty (time, costs, outcome)

� Risk out of control! (of losing dispute, face, reputation, 
money, time, business partner, opportunity or expecting gain)

� „Every time you decide to choose litigation, you have to be 
well prepared

� to lose!
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� Winning is not very good way to do business.

� Winning in litigation often means a defeat in life 
or business.

� Broken business relationship is very hard to 
transform to cooperation in litigation environment 
of mutual confrontation and blaming.

� Searching for the new business partner is 6 
times expensive then to hold the old one.
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Avoidance of litigation 
as a the first option 

has become 
synonymous 

for reasonable business affairs.
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Reasons for business mediation

� Exceptional speed
� Significantly lower costs (direct and indirect)
� Efficiency
� Confidentiality
� Personal parties’ involvement
� Simplicity of procedure
� Understandable (business) language
� Bridge for broken communication
� Safe negotiation environment
� Control over the procedure and the outcome 
� Exclusion of risk to lose
� Focus on interests and needs not legal positions
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� No complaints, no enforcement - agreement is 
voluntarily executed

� Preservation of business relationship
� Orientation toward future
� Creative, own and long-term solution
� Anticipation and prevention of internal and external 

disputes
� Managerial tool for a pleasant working environment
� Creates confidence among business partners
� Keeps business reputation
� Adds a new value to the companies
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� Choose mediation, leave the previous habits 
and transform your disputes into business 
opportunities!

� Today nobody can’t afford to ignore 
mediation existence any more!
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Litigation and mediation
under the same roof?
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The main role of
the courts and judges?

� It is not only to resolve disputes, but also 
to assist the parties to resolve them. 

� Therefore, the courts and judges should add 
to their present roles new ones. 
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Two track justice system

� Examples of co-existence of mediation and 
litigation in the courts indicates good odds for 
coexistence of the old and the new roles.

� The aim is to take advantages of both 
systems!
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� It is a kind of symbiosis in which none of the 
systems does not underestimate or diminish the 
importance of the other.

� This is an example of coo-evolution – process
of mutual adaptation of formal and private 
justice.

� The legal system cannot survive in its 
monolithic, without addressing the needs of its 
users and the demands of the modern time. 
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� Mediation in the courts - the process of building 
a new system of dispute resolution 

� its parts are equally valuable and 
complementary. 

� It represents interpolation of new solutions to 
the old ones.
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Together, they make 
a new

better and more effective 
system.
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� Blindfolded Goddess of Justice should not 
be just a "fashion detail„ any more.
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Modern legal system

� Should enable courts to provide more efficient
and timely protection of the rights of citizens. 

� All modern societies should provide citizens with 
an appropriate mechanism for access to the 
highest possible degree of justice.

� Access to justice is not just access to the 
courts.
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Socialization of the law and the 
courts

This is a process of democratization 
(delegalization and dejudicialization) of disputes

that puts the courts and judges in the social 
function for which they were intended. 
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Parties’ participation in own dispute

� Help them decide about the maters which are 
important only to them!

� Let them an opportunity to choose.

� Help them replace confrontation for
cooperation.
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Every war ends with peace! 

Why don’t we start with peace 
first?
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� Humans are extremely capable for creation of 
conflicts .

� They are extremely good too, in solving 
conflicts, but not with the same mode they 
used when they created them.  

� Let them and help them choose to activate 
those inner capacities.
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Opinions
of the parties and attorneys on 
Judicial Mediation Program 

at the 
High Commercial Court 

of the Republic of Croatia

53



Why did you accept mediation proposal?

� Speed
� Great delay of judicial proceedings
� The possibility of direct communication
� Opportunity to find mutual interests
� Possibility of repairing broken relations and 

continue cooperation
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How did mediation help you?

� We have reestablished a broken 
communication

� I have got an opportunity to realize the position 
of the other side

� We were able to see things more realistically
� Everything is over, finally!
� I have solved all my worries and expectations.
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� It helped me learn how not to repeat the 
same mistakes.

� We have made an agreement and agreed 
too, to a long-term cooperation.

� I realized that only with the agreement we 
can get the best solution.

� All parties are satisfied with the outcome.
� I got enough time for debt payment.
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� Court has encouraged us to take activities 
towards the solution.

� I'm surprised with correct approach of the 
judge mediator.

� Judge mediator helped both sides to meet 
their own interests.

� Judge mediator has created the atmosphere of 
trust.

� I realized the quality of the court.

� „I restored my confidence in the judiciary 
that I was totally lost”.
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Why lawyers did advice clients to 
accept mediation?

� Speed and efficiency
� Clients will, to resolve the dispute
� Less costs for the parties
� To reach the end of the dispute
� Certainty (risk reduction and control of outcome)
� Continuation of the business relationship
� Faster and certain collection of the debt
� Possibility to reach optimal solution for my client
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What was mediation the most 
important benefits? 

� Quick solution and client’s satisfaction
� Possibility to discover the interest of the other

side
� Reestablishment of the broken communication
� Possibility of bringing reality into the dispute
� The perception of my party has changed 
� All disputes between parties are solved
� Judge mediator helped us a lot 
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Court mediation

� Recognition of the limits of the present system.

� A process of accommodation to a new reality.

� An opportunity for efficient use of court’s 
internal capacities to be better adapted to meet 
users’ needs.
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Courts and judges are not just 
protectors of rights,

but
architects of justice 

and
satisfaction of human needs. 
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